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STATE OF FLORIDA
STATE BOARD OF ADMINISTRATION

HEIKE STOLL, )
)
Petitioner, )
) : P ~3
Vs. ) DOAH Case No. 18-0067:, ‘g’g
) o ::.:::: e
STATE BOARD OF ADMINISTRATION, ) &3
) ~
Respondent. ) -
) p 4
é
FINAL ORDER

On May 23, 2018, Administrative Law Judge Lynne A. Quimby-Pennock (hereafter
“ALJ”) submitted her Recommended Order to the State Board of Administration (hereafter
“SBA”) in this proceeding. A copy of the Recommended Order indicates that copies were
served upon counsel for the Petitioner, and upon counsel for the Respohdent. Petitioner and
Respondent each timely filed a Proposed Recommended Order. Petitioner timely filed
exceptioﬁs on June 6, 2018. A copy of the Recommended Order is attached hereto as

Exhibit A. The matter is now pending before the Chief of Defined Contribution Programs.

STATEMENT OF THE ISSUE
The State Board of Administration adopts and incorporates in this Final Order the

Statement of the Issue in the Recommended Order as if fully set forth herein.

PRELIMINARY STATEMENT

The State Board of Administration adopts and incorporates in this Final Order the

Preliminary Statement in the Recommended Order as if fully set forth herein.
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rather by considering the whole record, including the [ALJ’s] findings.” McDonald v. Dep’t
of Banking & Finance, 346 So0.2d 569, 578-579 (Fla. 1% DCA 1977).

Pursuant to Section 120.57(1)(1), Florida Statutes, a reviewing agency has the
general authority té “reject or modify|[an administrative law judge’s] conclusions of law
over which it has substantive jurisdiction and interpretation of administrative rules over
which it has substantive jurisdiction.” Florida courts have consistently applied the
“substantive jurisdiction limitation” to prohibit an agency from reviewing conclusions of
law that are based upon the ALJ’s application of legal concepts, such as collateral estoppel
and hearsay, but not from reviewing conclusions of law containing the ALJ’s interpretation
of a statute or rule over §vhich the Legislature has provided the agency with administrative
authority. See Deep Lagoon Boat Club, Ltd. v. Sheridan, 784 So.2d 1140, 1141-42 (Fla. 2d
DCA 2001); Barfield v. Dep’t of Health, 805 So.2d 1008, 1011 (Fla. 1 DCA 2001). When
rejecting or modifying any conclusion of law, the reviewing agency must state with
particularity its reasons for the rejection or modification and further must make a finding
that the substituted conclusion of law is as or more reasonable than that which was rejected
or modified. Further, an agency’s interpretation of the statutes and rules it vadministers is
entitled to great weight, even if it is not the sole possible interpretation, the most logical
interpretation, or even the most desirable interpretation. See, State Bd. of Optometry v. Fla.
Soc’y of Ophthalmology, 538 So.2d 878, 884 (Fla. 1 DCA 1998). An agency’s
interpretation will be rejected only where it is proven such interpretation is clearly erroneous
or amounts to an abuse of discretion. Level 3 Communications v. C.V. Jacobs, 841 So0.2d

447, 450 (Fla. 2002); Okeechobee Health Care v. Collins, 726 So.2d 775 (Fla. 1% DCA

1998).




With respect to exceptions, Section 120.57(1)(k), Florida Statutes, provides that
“...an agency need not rule on an exception that does not clearly identify the disputed
portion of the recommended order by page number or paragraph, that does not identify the
legal basis for the exception, or that does not include appropriate and specific citations to the

record.”

L PETITI ’ EPTIONS T | ]

Petitioner’s Exception 1: Conclusion of Law 19-

Petitioner objects to the statement that once Mr. Bybee was convicted of the felonies that

constituted “specified offenses” under Section 112.3173(2)(e), Florida Statutes, the terms of his

pension contract were broken and Mr. Bybee’s retirement benefits were forfeited.

Petitioner argues that Section 112.3173(5)(c), Floridé Statutes, states that if the

- felony conviction(s) giving rise to forfeiture is (are) appealed, and the conviction(s) is (are)
reversed, then no forfeiture Will occur. Petitioner noted that Mr. Bybee has appealed his
felony convictions and that appeal still is pending. Petitioner complains that the
Recommended Order does not contain any provision for a stay pending the outcome of the

appeal.

First, in order to seek some form of administrative relief, a party must have standing.
The courts have determined that standing exists if a party can prove: “(1) injury in fact of
sufficient immediacy, and (2) [that] the injury is of a type the proceeding is designed to
protect, commonly referred to as the ‘zone of interest’ test.” North Ridge General Hospital,

Inc. v. NME Hospitals, Inc., 478 So.2d 1138, 1139 (Fla. I DCA 1985). As will be
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Here, the underlying crimes t¢
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Petitioner ‘and her former spouse.
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ORDERED

hibit A) is hereby adopted in its entirety. Petitioner is
RS retirement benefits above. Petitioner was a

ified offense” prior to his retirement and that,

he rights and benefits he possessed by virtue of his

1t Plan account, except for the amount of his

as of the date of his termination of employment.

as the right to seek judicial review of the Final Order
tatutes, by the filing of a Notice of Appeal pursuant
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Hermitage Boulevard, Suite 100, Tallahassee, Florida, 32308, and by filing a copy of the

Notice of Appeal accompanied by the applicable filing fees with the appropriate District

Court of Appeal. The Notice of Appeal

must be filed within thirty (30) days from the date

the Final Order is filed with the Clerk of the State Board of Administration.

DONE AND ORDERED this /

Tallahassee, Florida.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that ajtrue and correct copy of the foregoing Final Order
was US Mail to Lynne A. Quimby-Pennock, Administrative Law Judge, Division of '
Administrative Hearings, The DeSoto Building, 1230 Apalachee Parkway, Tallahassee, FL
32399-1550; by electronic mail to matt@mysarasota.lawyer and by UPS to W. Matthew
Kowtko, Esq., Kowtko Law Group, P.A., 1800 27 Street, Suite 882, Sarasota, Florida
34236; and by email transmission to Brian Newman, Esq. (brian@penningtonlaw.com) and
Brandice Dickson, Esq., (brandi@penningtonlaw.com) at Pennington, Moore, Wilkjnson,
Bell & Dynbar, P.A., P.O. Box 10095, Tallahassee, Florida 32302-2095, this IJ}:

day of W ,2018.
"Rl . Sl

Ruth A. Smith

Assistant General Counsel

State Board of Administration of Florida
1801 Hermitage Boulevard

Suite 100

Tallahassee, FL 32308




STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

HEIKE BYBEE,
Petitioner,

Vs

STATE BOARD OF ADMINISTRATION,
Respondent.

Case No.: 18-0067

1¢:1 Hd 2-9n¥8ing

RECOMMENDED ORDER

COMES NOW, the Petitioner, HEIKE BYBEE, n/k/a HEIKE STOLL, by and through her
undersigned attorney, who files these exceptions to the Recommended Order of this Court rendered on

May 231, 2018 and would show:

1. That this Court rendered its Re:
exceptions are timely.

2. Pursuant to Section 120.57(1)(1

mmended Order on May 231, 2018, therefore the instant

, Florida Statutes, a reviewing agency has the general

authority to "reject or modify conclusions of law aver which it has substantive jurisdiction and interpretation
of administrative rules over which it has substantive jurisdiction”.

3. That Page Three of the Recommended Order cites the case number for FRANKIE
EUGENE BYBEE and references the relevant convictions in this matter and the date of filing of the

Judgment adjudicating Mr. Bybee's guilt, to wit, “

4. That Page Two of the parties Pr

017CF001018".

-Hearing Stipulation lists certain documents originating

from the criminal case of FRANKIE EUGENE BYBEE.

-
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FRANKIE EUGENE BYBEE filed a Notice of App
appeal remains pending before the Second Distri
4515. A true and correct copy of the Notice of Ap,
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under the contract”.

7. However, Section 112.3173(5)(c

the Notice of Forfeiture, to wit, Noveriber St 2017,

eal as to his entire Judgment and Sentence and said
ct Court of Appeal for the State of Florida, to wit, 2D17-
peal is attached hereto as Exhibit “A”.

en of the Recommended Order provides “Once Mr.
re broken, and Mr. Bybee forfeited his retirement benefits

provides as follows:

non-employer contributions to the retiree’s account, shall be stayed pending an

The payment of retiremant benefits ordered forfeited, except payments drawn from

appeal as to a felony co

benefits shall be forfeitec
be forfeited as ordered ir

viction. If such conviction is reversed, no retirement

1. If such conviction is affirmed, retirement benefits shall

1 this section.




8. That this Court departed from the essential requirements of the law in entering its
Recommended Order since the Recommendeji Order does not contain any provision for a stay of
proceedings pending said appeal and instead recommends forfeiture. :

9. That the Petitioner referenced the filing of her Petition for Dissolution of Marriage during
the hearing on this matter. See Transcript of Hearing at 15 and 24. The Petitioner's Pretrial Statement
contains reference to said Petition being filed on May 9, 2017. Petitioner contends that Section 61.075(7),
Florida Statutes is the cut-off date for determining the marital assets and liabilities of the Petitioner and Mr.
Bybee and therefore on May 9, 2017, the retirement benefits accrued by Mr. Bybee during the marriage
were deemed to be a marital asset subject to equitable distribution. Id. Thus, Mr. Bybee's legal interest in
the FRS account was extinguished prior to forfeiture either on the date filing of the Petition for Dissolution of
Marriage, the date of filing of the parties’ Marital Settiement Agreement, or the rendition of the Final
Judgment of Dissolution of Marriage; all of which occurred prior to forfeiture, since forfeiture has not yet
been ordered in this matter.

10.  That Page Five of the Recommended Order finds that on February 26, 2018, the
Petitioner and FRANKIE EUGENE BYBEE executed a Marital Settlement Agreement which provided that
the Petitioner shall receive the entirety of the retirement benefits at issue as her sole and separate property
and further granted the Petitioner the ability to pursue such legal or equitable claims, causes of action, or
remedies related in any manner as it relates to said pension and/or retirement account. Respondent's

Exhibit R-8

1. That Page Six of the Recommended Order finds that on April 16%, 2018, the Circuit Court
in and for Manatee County, Florida rendered its Final Judgment of Dissolution of Marriage which ratified,
adopted, and incorporated the Marital Settlement Agreement. Petitioner's Exhibit P-2

12.  That Page Eleven of the Recommended Order finds that Mr. Bybee did not have any FRS
benefits to ‘transfer to Ms. Stoli, marital agreement or not, because he was not entitled to the benefits.

13.  However, the Marital Settlement Agreement contains the signatures of both FRANKIE
EUGENE BYBEE and Petitioner as of November 30t, 2017 and not February 26%, 2018.

14.  That Page Four of the Recommended Order found that Petitioner filed her Petition for
Hearing on December 8%, 2017.

15. That Page Fifteen of the hearing transcript contains the Petitioner's contention that she
was entitled to her marital share of the retirement benefits at issue by the execution of the parties’ Marital
Settlement Agreement.

16.  That even though the Petitioner was essentially “innocent” of any wrongdoing as it relates
to the underlying acts constituting the basis for Mr. Bybee's proposed forfeiture, the recommendation of the
ALJ was that the retirement benefits at issue be forfeited on the basis that the Petitioner's right to said
retirement benefits were derivative to that of FRANKIE EUGENE BYBEE. See Transcript of Hearing.

17. However, the Petitioner contends that she is also forced to forfeit her entitlement to said
retirement benefits of which she is entitled to said retirement benefits by law.




18. Petitioner concedes that the forfeiture statute does not contain an innocent spouse
exception, however, the statute does not address whether benefits may be subject to forfeiture once they
are conveyed, pledged, or assigned fo a spouse during dissolution of marriage proceedings.

19. Petitioner is entitled to the retirement benefits at issue as a matter of law pursuant to
Section 61.075, Florida Statutes, to which she is entitled to the full amount of said retirement benefits
pursuant to the parties’ Marital Settlement Agreement, or at minimum, her equitable, marital portion of
same.

20.  The Recommended Order|departs from the essential requirements of the law, since
- Statutes imposing forfeiture must be strictly|construed in a manner such as to avoid the forfeiture and will
be liberally construed to avoid and relieve from forfeiture and where a forfeiture was not clearly required
by statute, no forfeiture should be inferred. Eaves v. Div. of Ret., 704 So. 2d 140, 143 (Fla. 2nd DCA
1997); Williams v. Christian, 335 So.2d 358, 361 (Fla. 1st DCA 1976); Ireland v. Thomas, 324 So.2d 146,
147 (Fla. 1st DCA 1975). [emphasis added

21, For the foregoing reasoning, the Petitioner should not be subject to forfeiture.

WHEREFORE, the Petitioners prays this Court grant the instant exceptions, to enter its Final Order
adopting the exceptions of the Petitioner, and any other relief which this Court deems just and proper.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 6th day of June, 2018, a true and correct copy of the foregoing has
been fumished to: Brian A. Newman, Esq., Pennington, P.A., 215 S. Monroe Street, Suite 200, Tallahassee,
Florida 32302, brian@penningtonlaw.com and State Board of Administration, Ruth Smith, Attorney-at-Law,
PO Box 13300, Tallahassee, Florida 32317, Ruth.smith@sbfla.com, and Ash Williams, Executive Director
and Chief Investment Officer, State Board of Administration, 1801 Hermitage Boulevard, Suite 100, Post
Office Box 13300, Tallahassee, Florida 32317-3300. ’

Respectfully submitted,

W. Matthew Kowtko, Esq.

W. Matthew Kowtko, Esq.
KOWTKO LAW GROUP, P.A.
1800 2 Street, Suite 882
Sarasota, FL 34236

Phone; 941-227-4945
Facsimile: 941-296-8220
E-mail: matt@mysarasota.lawyer
Florida Bar No.: 111142
Attomney for Petitioner




IN THE CIRCUIT COURT OF THE TWELTH JUDICIAL CIRCUIT
IN AND FOR SARASOTA COUNTY, FLORIDA

CRIMINAL DIVISION
STATE OF FLORIDA,
v.
Case No.:  2017-CF-001018
FRANKIE EUGENE BYBEE,
Division
Defendant. '

/

DEFENDANT’S NOTICE OF APPEAL

Notice is hereby given that FRANKIE EUGENE BYBEE, pursuant to Fla.R.App.P. 9.141(b

by and through undersigned counsel, hereby takes and enters this appeal to the District Court of %
' [,

Appeal, Second District, Lakeland, Florida, to review the Order of the Circuit Court in and for "
Sarasota County, Florida, bearing the|date of November 9, 2017, entered in the above-styled cause.
The nature of the order appealed from is:
JUDGMENT AND SENTENCE
All parties in this cause are called upon to take notice of the entry of this appeal.
ITHEREBY CERTIFY that a true copy of the foregoing has been furnished by mail to the Office of
the Attorney General, Department of Legal Affairs, Concourse Center #4, 3507 East Frontage Road,
Suite 200, Tampa, Florida 33607, on this the 9 day of November, 2017.
Respectfully submitted,
/s/ Ronald J. i
Ronald J. Kurpiers, II, Esq.
Florida Bar. No.: 0567140
Lakin Robinson Durham Kane Kurpiers, PA
100 S. Ashley Drive, Suite 800
Tampa, FL 33602
Tel:  813-892-8501

Fax: 813-9364773
Attorney for Defendant

Filed 11/09/2017 03:51 PM - Karen E. Rushing, Clerk of the Circuit Court, Sarasota County, FL




e _ CERTIFICATE OF SERVICE
I HEREBY CERTIFY, that a copy of the above has been filed via E-Portal and sent by

regular U.S. Mail to mail to the Offi

ce of the Attorney General, Department of Legal Affairs,

~ Concourse Center #4, 3507 East Frontage Road, Suite 200, Tampa, Florida 33607; Law Offices of
the Public Defender, 12" Judicial Circuit, Appeals Department and Assistant State Attorney Karen
Fraivillig, Esq. Office of the State Attorney, 2071 Ringling Blvd. Sarasota, Florida 34237 on this 9%

day of November 2017.

Florida Bar. No.: 056
Lakin Robinson Dur
Wells Fargo Center

140
Kane Kurpiers, PA

100 S. Ashley Drive, Suite 800

Tampa, FL 33602
Tel: 813-892-8501
Fax: 813-936-4773

Email: rkurpiers]@aol.

com

Filed 11/09/2017 03:51 PM - Karen E. Rus

shing, Clerk of the C—lrcthourt, Sarasota County, FL




